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AGREEMENT 
FOR  

DESIGN ENGINEERING AND CONSTRUCTION MANAGEMENT SERVICES 
 

__________________________ 
 

Contract No. 15D201 
 

 This Agreement for Design Engineering and Construction Management Services 
(“Agreement”) is entered into as of this      day of     , 2015, by and 
between the E-470 PUBLIC HIGHWAY AUTHORITY, a body corporate and political 
subdivision of the State of Colorado (the “Authority”), and  _______________________, a 
___________ ______________________ (the “Consultant”). 
 
 RECITALS 
 
 WHEREAS, the Authority was organized pursuant to the Public Highway Authority Act, 
§§ 43-4-501, et seq., C.R.S., to coordinate the planning, funding, construction, operation and 
maintenance of a beltway around the northern, eastern and southern perimeters of the Denver 
metropolitan region (“E-470”); and 
 
 WHEREAS, E-470 is currently comprised of roadway sections, including crossings, 
interchanges, and accompanying toll facilities that runs along the eastern perimeter of the Denver 
metropolitan area. The 47-mile beltway extends from State Highway C-470 at I-25 in Douglas 
County south of Denver, runs east and then north through Aurora, passes along the western edge of 
the Denver International Airport, and turns back towards the west, terminating at I-25 on the north 
end of the metropolitan area just south of 160th Avenue; and 
 
 WHEREAS, E-470 is currently in use and open to the public; and 
 
 WHEREAS, the Board of Directors of the Authority has determined that it will require 
professional design engineering and construction management services in connection with the E-
470 widening project from Parker Road to Quincy Avenue; and 
 

WHEREAS, the Parties wish to agree to the terms under which the Consultant will, if 
asked to do so by the Authority, perform professional design engineering and construction 
management services; and 
 
 WHEREAS, the Consultant warrants that it is fully qualified to perform and desires to 
perform such services for E-470 in accordance with the terms and conditions set forth herein; and 
 
 WHEREAS, the Authority desires to engage the Consultant to render said services; 
 
 NOW THEREFORE, in consideration of the mutual covenants and stipulations hereinafter 
set forth, the sufficiency of which is hereby acknowledged, the Parties do hereto agree as follows: 
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COVENANTS AND AGREEMENTS 
 

1. DEFINITIONS. When used in this Agreement the terms listed in this Section 
shall have the following meanings: 
 
 “Agreement” shall mean this contract for Design Engineering and Construction 

Management Services between the Parties. 
 
 “Authority” shall mean the E-470 Public Highway Authority, a body corporate and a 

political subdivision of the State of Colorado. 
 

“Compensation” shall have that meaning ascribed to such term in Section 12. 
 
 “Consultant” shall mean _______________________, a __________ ______________. 
 
 “Curable Event of Default” shall have that meaning ascribed to such term in Section 19. 
 
 “E-470” shall mean the public highway financed, constructed, operated and maintained by 

the Authority which circumscribes the northern, eastern and southern perimeters of the 
Denver, Colorado metropolitan area, including right-of-way, all mainline toll plazas, ramp 
plazas, operations buildings, service centers, and other buildings and improvements which 
exist, become a part of, or are used in connection with E-470. 

  
 “Event of Default” shall have that meaning ascribed to such term in Section 19(a).  
 

“Indirect Labor Cost Rate” shall be the general administrative costs and other overhead 
costs other than direct salary costs and those items and costs listed in Exhibit B attached 
herein and incorporated herein by this reference, Section I(A) of Exhibit B.   

 
 “Key Personnel” shall have that meaning ascribed to such term in Section 21. 
 
 “Non-Curable Event of Default” shall have that meaning ascribed to such term in Section 

19. 
 
 “Notice” shall mean a written communication between the Parties which complies with the 

requirements of Section 27.  
 
 “Parties” shall mean the Authority and the Consultant.   
 
 “Proposed Task Order Price” shall mean Consultants proposed price for a particular Task 

Order submitted to Authority pursuant to, and with the information required by, Section 
6(c)(v). 

 
 “Recovery Schedule” shall have that meaning ascribed to such term in Section 11. 
 
 “Recovery Schedule Order” shall have that meaning ascribed to such term in Section 11. 
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 “Request for Task Order Submittal” shall have that meaning ascribed to such term in 

Section 6(b). 
 
 “Services” shall mean those items of work described in the Statement of Services attached 

to this Agreement as Exhibit A and incorporated herein by this reference, which shall, upon 
the issuance of a Task Order, be performed by the Consultant. 

 
 “Statement of Services” shall mean Exhibit A to this Agreement which lists and generally 

describes the Services which Consultant may be required to perform under this Agreement.  
 
 “Task” shall have that meaning ascribed to such term in Section 3. 
 
 “Task Orders” shall have that meaning ascribed to such term in Section 6. 
 
 “Task Order Price” shall mean that dollar amount specified in a Task Order which 

Consultant shall, in the performance of a Task Order, not exceed.  
 
 “Task Order Scope of Services” shall mean those specific services that the Consultant shall 

perform for the Task Order Price. 
 
 “Task Order Submittal” shall have that meaning ascribed to such term in Section 6.  
 

“Toll” shall mean a fee charged by the Authority, in an amount set by the Authority, for the 
privilege of traveling on E-470.  

 
2. PURPOSE OF THE AGREEMENT.  It is the purpose of this Agreement to set 

forth all terms and conditions agreed upon between the Parties by which the Consultant shall 
provide professional design engineering and construction management services for the Authority in 
relation to the E-470 widening project between Parker Road and Quincy Avenue.   
 

3. SCOPE OF SERVICES. The Services shall be performed in discrete tasks (each 
referred to herein as a “Task” or collectively the “Tasks”).  Upon the issuance of a Task Order in 
accordance with Section 6, the Consultant shall provide those Services described in the Task Order. 
The Consultant shall provide, at its cost and expense, all management, supervision, labor, materials, 
administrative support, supplies and equipment necessary to perform the Services.  The Consultant 
shall perform the Services using that degree of care, skill and knowledge employed by leading 
consultants in the same field, and providing services for public highways in the State of Colorado.  
The Authority may hire other consultants and/or contractors to perform any of the Services, 
provided, however such hiring of other consultants and/or contractors shall be subject to the 
provisions of Section 20.  The Consultant acknowledges that the Authority may not issue any Task 
Orders in some calendar years and that Task Order approval is subject to approval by the 
Authority’s Board of Directors.   

 
4. COOPERATION WITH OTHER CONTRACTORS AND CONSULTANTS.  

The Consultant shall fully cooperate with, and adapt its performance under this Agreement to 
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accommodate the work of, and to successfully interface with all other consultants and contractors 
presently, or who may in the future be, engaged by the Authority. The Consultant shall accept any 
direction that may be provided by the Authority in this regard. 
 

5. AGREEMENT PRECEDENCE.  In the event of any conflict between the 
provisions of this Agreement and the Scope of Services or any Task Order, the provisions of this 
Agreement shall control. 

 
6. TASK ORDER PROCEDURES. 
 

  a. General.  The Services will be divided into discrete Tasks and assigned to 
the Consultant or to other consultants in the sole discretion of the Authority.  The Consultant 
shall proceed with Services under this Agreement only upon receipt from the Authority of a 
written order to perform the Services specified therein, which is issued pursuant to this 
Section 6 (“Task Order”).  Each Task Order shall be performed within the Task Order Price 
determined in accordance with this Section.  

 
  b. Request for Task Order Submittal. When the Authority determines it 

requires the performance of any Task(s) by Consultant, it shall notify the Consultant by 
issuing a written “Request for Task Order Submittal,” setting forth the scope, the milestones 
for key elements of the Task(s), and any additional detail needed to further describe the 
Task(s), and establishing the deliverables to be produced by the Consultant for the Task(s). 

 
  c. Consultant's Response.  Within ten (10) working days of receipt of the 

Authority's Request for Task Order Submittal, the Consultant shall respond by providing the 
following documents (collectively the “Task Order Submittal”) to the Authority for 
approval: 

 
  i. names and resumes (if not previously provided) of proposed 

personnel providing the Services of the Task Order; 
 
   ii a schedule in sufficient detail to properly depict the Task(s); 
 
   iii. Task Order Scope of Services;  
 

 iv. a work plan that adequately describes the discrete portions of the 
Task(s); and  
 
 v. a Proposed Task Order Price which contains an itemized breakdown 
of the costs, based on the Specific Rate of Pay Method as described in Section 12 
and Exhibit B, including necessary staffing, man-hours and Direct Costs 
corresponding to discrete portions of the Task.  Under certain circumstances the 
Authority and Consultant may agree on a Lump Sum Method of payment. 
 

  d. Negotiation regarding Task Order.  The Authority will review the Task 
Order Submittal and the Parties may negotiate the terms thereof.  If the Authority and the 
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Consultant cannot agree on Task Order Submittal, the Authority in its sole discretion, may, 
in addition to performing the Task itself or engaging a third party to perform the Task, (1) 
reject the Request for Task Order Submittal or (2) direct the Consultant to proceed on a 
Specific Rate of Pay Method basis.  Nothing in this sub-section (d) shall limit the 
Authority's ability to engage other consultants to perform the Services. 

 
  e. Issuance of Task Order.  If the Authority approves the Consultant's Task 

Order Submittal for the identified Task(s) or the Parties successfully negotiate the Task 
Order Submittal, the Authority may issue a Task Order directing the Consultant to perform 
the Task(s) pursuant to the Task Order Submittal and for a price which shall not exceed the 
price provided in the Task Order (the “Task Order Price”). Consultant agrees it shall not be 
compensated for any amounts in excess of the Task Order Price, unless the Authority has 
authorized such amounts by a written Task Order amendment prior to the performance of 
the Service(s) which created the excess.  The Consultant shall not initiate any Task(s) prior 
to the receipt of a Task Order. 

 
  f. Suspension of Task(s).  The Authority may, at any time and for any reason, 

order the Consultant, in writing, to suspend all or any part of the Services required to 
perform a Task(s) for the period of time the Authority determines appropriate.  In the event 
of such a suspension, the Consultant shall take all steps necessary to reduce the costs 
incidental to the suspension. 

 
7. TERM OF AGREEMENT.  The term of this Agreement shall begin on the date of 

execution set forth above and shall expire on the 31st day of December, 2015.  Thereafter, this 
Agreement shall automatically renew each year on January 1 for three (3) consecutive one-year 
terms, unless written notice of non-renewal is given either by the Authority or the Consultant no 
later than October 1st of the ensuing renewal year.   The Agreement may also end by the exercise of 
the termination provisions specified in Sections 18 and 19. 

 
8. DESIGNATION OF REPRESENTATIVES. The Authority hereby designates 

its Executive Director and its Director of Engineering and Roadway Maintenance to make 
decisions which bind the Authority within the specific authorizations, if any, given to the 
Authority’s Executive Director and Director of Engineering and Roadway Maintenance by the 
Authority’s Board of Directors.  The Consultant shall identify its Project Manager, a 
representative who is authorized to make decisions and bind the Consultant with regard to 
administration of this Agreement.  The Consultant’s representative shall live in the Denver 
metropolitan area and shall be a Professional Engineer registered in the State of Colorado.  Prior 
to commencing any Task hereunder, the Consultant shall designate in writing, the Consultant’s 
Task Order Manager for the relevant Task Order. 

 
9. WARRANTIES AND REPRESENTATIONS.  The Consultant represents, 

warrants and covenants that: 
 

  a. It has the required authority, ability, skills and capacity to, and shall, perform 
the Services in a manner consistent with this Agreement.  Further, all employees and 
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subcontractors of the Consultant employed in performing the Services shall have the skill, 
experience and licenses required to perform the Services assigned to them. 

 
  b. To the extent the Consultant deems necessary in accordance with prudent 

engineering practices, it has visually inspected the sites and surrounding locations 
whereupon it may be called to perform its obligations under this Agreement, and is familiar 
with the Task Order requirements of the Services and accepts them for such performance. 

 
  c. It has knowledge of all of the legal requirements and business practices in 

the State of Colorado that must be followed in performing the Services and the Services 
shall be performed in conformity with such requirements and practices. 

 
  d. It is validly existing and in good standing under the laws of the State of 

Colorado and has all requisite power to own its properties and assets and carry on its 
business as now conducted or proposed to be conducted and it is duly qualified, registered to 
do business and in good standing in the State of Colorado and in all other jurisdictions 
where necessary in light of the business and properties it conducts and owns and intends to 
conduct and own. 

 
  e. The execution, delivery and performance of this Agreement and the 

consummation of the transactions contemplated hereby have been duly authorized by all 
necessary action and do not and will not (a) require any consent or approval of the board of 
directors or any shareholders of the Consultant or any other person that has not been 
obtained and each such consent and approval that has been obtained is in full force and 
effect or (b) result in a breach of or a default under the certificate of incorporation or by-
laws of the Consultant or any indenture or loan or credit agreement or other material 
agreement or instrument to which the Consultant is a party or by which its properties and 
assets may be bound or affected. 

 
  f. This Agreement constitutes the legal, valid and binding obligation of the 

Consultant enforceable in accordance with its terms. 
 

10. STATUS OF CONSULTANT AND RELATIONSHIP TO AUTHORITY.  The 
Consultant is an independent contractor and nothing contained herein shall constitute or designate 
the Consultant or any of its employees or agents as employees or agents of the Authority.  The 
Authority is concerned only with the results to be obtained. 

 
11. TIME OF THE ESSENCE.  The Services of the Consultant and all Tasks 

performed hereunder shall be undertaken and completed in such sequence as to assure their 
expeditious completion in light of the purposes of this Agreement.  It is agreed that time is of the 
essence in the performance of the Services and any Task Order under this Agreement.  Consultant 
shall not be responsible for any damages or delays in performance caused by force majeure, acts of 
god or other events beyond control of Consultant. 
 
 The Authority may issue a written order (hereinafter a “Recovery Schedule Order”) 
directing the Consultant to, within ten (10) days after a Recovery Schedule Order is issued by the 
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Authority, submit to the Authority a plan and schedule under which it proposes to make up for lack 
of timeliness in order to finish the Task(s) on time,  (hereinafter “Recovery Schedule”).  The 
Consultant shall not be entitled to payment for any Task(s) to which a Recovery Schedule Order is 
directed until and unless the Authority approves the Recovery Schedule related thereto in writing. 
 

12. COMPENSATION.  This Agreement is subject to annual budget and 
appropriations by the Authority of funds for the Services described herein to be performed by the 
Consultant and/or any other consultant performing the Services.  

 
a. Appropriation Requirements. In compliance with § 24-91-103.6, Colorado 

Revised Statutes, the following statements are included in this Agreement and shall be 
included in each Task Order issued by the Authority under the terms and conditions of 
this Agreement. 
 

i. The Authority has appropriated an amount of money equal to or in 
excess of the Task Order Price for the Services to be performed under this Task 
Order. 
 

ii. The Authority is prohibited from issuing any change order or other 
form of order or directive requiring additional compensable Services to be 
performed by the Consultant, if such directive causes the aggregate amount under 
the Task Order to exceed the Task Order Price, unless the Consultant is given 
written assurance by the Authority that lawful appropriations to cover the 
additional services have been made and the appropriations are available prior to 
performance of the additional work or unless such work is covered under a remedy-
granting provision in the Agreement or Task Order.  “Remedy-granting provision” 
means any clause which permits additional compensation in the event that a specific 
contingency or event occurs.  Such term shall include, but not be limited to change 
clauses, differing site conditions clauses, variation in quantities clauses, and 
termination not-for-cause clauses.  
 
iii. Any form of order or directive issued by the Authority requiring additional 
compensable Services to be performed by the Consultant shall be deemed to include 
a clause that requires the Authority to reimburse the Consultant for the Consultant’s 
costs on a periodic basis for all additional directed Services performed until such 
time as a change order is finalized.  Provided, however, that in no instance shall the 
periodic reimbursement be required before the Consultant has submitted an estimate 
of cost to the Authority for the additional compensable Services to be performed. 
 
b. Compensation Calculation. The Task Order Price shall be determined 

using one of the methods of compensation set forth in Exhibit B (Specific Rate of Pay 
Method, Cost plus Fixed Fee Method or Lump Sum Method).  In each Request for Task 
Order Submittal, the Authority shall specify the method of compensation Consultant shall 
use to calculate the Proposed Task Order Price in the relevant Task Order Submittal.  
However, the Parties may agree in writing to use a method of compensation other than 
the one specified by the Authority in the Request for Task Order Submittal.   The Task 
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Order Price for each Task Order shall be finally determined according to Section 6(d) and 
(e). 
 

  c. Method of Payment.  The Authority shall make progress payments to the 
Consultant for each Task on a monthly basis, within thirty (30) days of the date of the 
Authority’s receipt, and subsequent approval, of the Consultant's invoice and all related 
documentation required by the Authority.  The Authority’s obligation to make progress 
payments is conditioned upon the Consultant's acceptable performance of the Services and 
satisfactory fulfillment of all of the conditions of the Agreement including payment 
contained herein. 

 
  d. Conditions to Progress Payment.   
 

 i. Invoices.  Consultant shall submit to the Authority an invoice itemizing the 
costs of each Task performed pursuant to the relevant Task Order.  The Consultant's 
invoices shall be in a format acceptable to the Authority.  Invoices shall be supported 
by cost information in such detail as may be required by the Authority to 
substantiate and audit the charges being invoiced.   

 
  ii. Invoice Documentation.  With each invoice, the Consultant shall 

submit the following: 
 

(1) An itemized statement of the costs of the Task(s) being 
performed; 

 
(2) Full and adequate documentation showing the hours charged, 

and a copy of any receipts claimed reimbursable as direct costs unless the 
Task Order is a lump sum in which case progress payments will be made on 
the percent of Services complete; 
 

(3) A narrative progress report describing the Task(s) being 
performed, completed, results achieved and the status of deliverables; 

    
(4) Certification by the Consultant that the Consultant is current 

with all employees through the date of the invoice and certification by 
Consultant that Consultant has paid all subcontractors all sums due to them 
for Services they performed on all previous invoices, and if not current, a 
description of the non-current items and reasons for such; 

 
(5) Certification that the Consultant is meeting all requirements 

of the Agreement and the relevant Task Order; 
 

  e. Unsatisfactory Invoices.  If the Consultant submits an invoice which is not 
satisfactory to the Authority, the Authority may, in its sole discretion (1) withhold payment 
for all unsatisfactory components of the invoice and pay the Consultant only for the 
remaining satisfactory items, or (2) return the invoice unpaid to the Consultant with a 
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description of the unsatisfactory portion(s) thereof with direction to the Consultant to correct 
and re-submit the invoice.  Nothing herein shall preclude the Consultant from resubmitting 
an invoice for payment which does not include any items deemed unsatisfactory by the 
Authority. 

 
  f. Unsatisfactory Performance of Services and Right to Withhold Payment.  

The Authority reserves the right to withhold payment(s) in whole or in part, and to continue 
to withhold any such payment(s) for Task(s) which are not completed as scheduled, 
completed unsatisfactorily, behind schedule, or otherwise performed in an inadequate or 
untimely fashion, as determined by the Authority.  If any completed Task(s) or part thereof 
is determined to be unsatisfactory by the Authority, the Consultant will have a reasonable 
opportunity to correct the deficiencies.  All payments previously withheld by the Authority 
on account of unsatisfactory Task(s) performance shall be released and paid to the 
Consultant promptly when the Task(s) is subsequently determined by the Authority to be 
satisfactorily completed, and after the Authority receives a satisfactory invoice therefore. 

 
 

13. CONSULTANT'S INSURANCE AND FIDELITY BOND. 
 

  a. Insurance Requirements.  The Consultant shall acquire and maintain in full 
force and effect, during the entire term of this Agreement, including any extensions of the 
term, and at any time thereafter necessary to protect the Authority, its directors, employees, 
agents, consultants and the Consultant from claims that arise out of or result from the 
operations under this Agreement by the Consultant or by a subcontractor or a vendor or 
anyone acting on their behalf or for which they may be liable, commercial general liability 
insurance coverage, statutory workers' compensation insurance coverage, professional 
liability insurance coverage and automobile liability insurance coverage in the minimum 
amounts set forth in Exhibit C attached hereto and incorporated herein by this reference.  
All insurance is to be placed with insurance carriers licensed in the State of Colorado with 
an A.M. Best and Company rating of no less than A- (X) or as otherwise accepted by the 
Authority.  The Consultant shall request its insurer to amend or endorse its insurance policy 
to provide that the insurer will give the Authority sixty (60) days written notice prior to the 
cancellation, non-renewal or material modification of any policy of insurance obtained to 
comply with this Section.  In addition, Consultant shall immediately upon receipt provide 
the Authority a copy of any notice of cancellation, non-renewal or material modification of 
any policy of insurance obtained to comply with this Section.  The Consultant's fulfillment 
of its insurance requirements as set forth herein shall not impair in any manner whatsoever 
its obligations of indemnification set forth in Section 14.  

  
  b. Additional Insured Parties.  The Authority and its respective directors, 

officers, employees, and agents shall be named as an additional insured on the Consultant’s 
commercial general liability insurance, automobile liability insurance.  Professional liability 
coverage shall be endorsed to include contractual liability coverage, insured contract 
coverage or similar coverage for the professional services performed under this Agreement.   
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  c. Claims-Made Policies.  If any policy obtained by Consultant is a claims-
made policy, the policy shall provide Consultant the right to purchase, upon cancellation or 
termination by refusal to renew the policy, an extended reporting period of not less than 
three years.  Consultant agrees to purchase this extended reporting period, if needed to 
ensure continuity of coverage.  The Consultant’s failure to purchase such an extended 
reporting period as required by this Section shall not relieve it of any liability under this 
Agreement.  If the policy is a claims-made policy, the retroactive date of any renewal of 
such policy shall be not later than the date this Agreement is signed by the Parties.  If 
Consultant purchases a subsequent claims-made policy in place of any prior claims-made 
policy, the retroactive date of such subsequent policy shall be no later than the date this 
Agreement is signed by the Parties.  

  
  d. Certificate of Insurance.  Prior to commencing any Services under this 

Agreement, the Consultant shall provide the Authority a certificate or certificates evidencing 
the policies required by this Section, as well as the amounts of coverage for the respective 
types of coverage and a copy of the additional insured endorsement.  If the Consultant 
subcontracts any portion(s) of the Services, said subcontractor(s) shall be required to furnish 
certificates evidencing statutory worker's compensation insurance, commercial general 
liability insurance, automobile liability insurance and professional liability insurance 
coverage in amounts satisfactory to the Authority and the Consultant.  If the coverage 
required under this Section expires during the term of this Agreement, the Consultant shall 
provide replacement certificate(s) evidencing the continuation of the required policies prior 
to expiration.  The certificate shall clearly include and specify the Additional Insured 
Parties. 

 
  e. Additional Risks and Hazards.  If the Authority requests in writing that 

insurance for risks other than those described herein or for other special hazards be included 
in property insurance policies, the Consultant shall obtain such insurance, if available, in a 
form and for a cost approved by the Authority, and the cost thereof shall be charged to the 
Authority. 

  
  f. Subcontractors.  If the Consultant subcontracts any portion(s) of the 

Services, the Consultant shall require that each subcontractor retained by the Consultant 
acquire and maintain insurance coverage as set forth in this Paragraph and Exhibit C.  The 
Consultant shall require each subcontractor to provide to the Consultant insurance 
certificates and endorsements, including necessary updates to the same, demonstrating 
compliance with this Paragraph and Exhibit C.  The Consultant shall retain all subcontractor 
insurance certificates and endorsements for the duration of this Agreement.  The Consultant 
shall, upon Authority request, submit them to the Authority for review or audit. Failure to 
acquire and maintain subcontractor insurance certificates is a material breach of this 
Agreement. 

 
  g. No Limitation on Other Obligations.  The procuring of required policies of 

insurance shall not be construed to limit the Consultant's liability hereunder or to fulfill the 
indemnification provisions and requirements of this Agreement.  The Consultant shall be 
solely responsible for any deductible losses under the policy. 
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  h. Fidelity Bond.  When the Authority determines, in its sole discretion, that a 

particular Task to be performed by the Consultant will require the Consultant to provide 
Services in any of the Authority’s buildings or other facilities, the Authority may, in its sole 
discretion, require the Consultant to obtain a fidelity bond or crime insurance policy.  Such 
fidelity bond or crime insurance policy shall cover the potential loss of money, securities or 
other property of the Authority or others caused by dishonest acts or omissions of any of 
Consultant’s subconsultants, subcontractors, agents, employees or venders.  The cost of such 
bond shall be considered a direct cost to the applicable Task Order.  

 
14. INDEMNIFICATION.  The Consultant shall indemnify, defend and hold harmless 

the Authority and each of the governmental entities that is now or may in the future become a party 
to the Authority’s Establishing Contract, and each of its directors, employees, agents and 
consultants, from and against any and all claims, demands, suits, actions, proceedings, judgments, 
losses, damages, injuries, penalties, costs, and expenses (including reasonable attorneys’ fees), and 
liabilities, of, by or with respect to third parties (“any claims”) to the extent they arise from or may 
be alleged to arise, directly or indirectly, in whole or in part, from the intentional or negligent acts or 
omissions of the Consultant or any of its subcontractors or material suppliers, agents or employees, 
in connection with this Agreement and/or the Consultant’s Services hereunder.  Further, the 
Consultant hereby agrees to indemnify, defend and hold harmless the Authority and each of its 
directors and employees from and against any and all claims, demands, suits, actions, proceedings, 
judgments, losses, damages, injuries, penalties, costs and expenses (including reasonable attorneys’ 
fees) and liabilities of, by or with respect to, third parties (“any claims”), arising directly or 
indirectly, in whole or in part, from the intentional or negligent acts or omissions of the Consultant, 
its employees, subcontractors, material suppliers or agents or employees, or the agents or employees 
of any subcontractors or material suppliers which causes or allows to continue a condition or event 
which deprives the Authority or any of its directors or employees of its sovereign immunity under 
the Colorado Governmental Immunity Act, Sections 24-10-101, et seq., Colorado Revised Statutes.  
Nothing in this Agreement or in any actions taken by the Authority pursuant to this Agreement shall 
be deemed a waiver of the Authority’s sovereign immunity under the Colorado Governmental 
Immunity Act.  Provided, however, that such Consultant shall not be liable for any claim, loss, 
damage, injury or liability arising out of negligence of the Authority, its directors, employees, 
agents and consultants.  The obligations of the indemnifications extended by the Consultant to the 
Authority under this Section shall survive termination or expiration of this Agreement. 
  
 The Consultant’s defense, indemnification and insurance obligations shall be to the 
fullest extent permitted by law and nothing in this Agreement shall be construed as requiring the 
Consultant to defend in litigation, indemnify or insure the Authority against liability for damage 
arising out of the death or bodily injury to persons or damage to property caused by the 
negligence or fault of the Authority or any third party under the control or supervision of the 
Authority. 
 
 Insurance coverage requirements specified in this Agreement in no way lessen or limit 
the obligations of the Consultant under the terms of this Section.  The Consultant shall obtain, at 
Consultant’s own expense, additional insurance, if any, required to satisfy the terms of this 
Section. 
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15. LIQUIDATED DAMAGES.  In the event that the Consultant, in the 
performance of the Services, damages the Authority's fiber optic lines the Consultant 
understands and agrees that as a result of such event the Authority will suffer substantial losses 
and damages which the parties are unable to ascertain at the time of contracting. Such losses and 
damages may include the loss of telecommunication services to the Authority's electronic toll 
collection system and to other points of connection, the cost to repair the fiber optic lines, as well 
as loss of revenue incidental to the operation of E-470, reduced public confidence and adverse 
public relations.  The Consultant and the Authority therefore wish to liquidate such damages at 
the time of entering into this Agreement.  Accordingly, the Consultant and the Authority agree to 
the following: 
 

a. At least two (2) working days prior to any subsurface excavation, the 
Consultant shall notify the Authority so that the Authority will locate and mark fiber 
optic lines at the work site and so that the Authority may have a representative standing 
by at the time of excavation.  The Consultant will not be responsible for liquidated 
damages under this Paragraph, nor for any costs to repair the fiber optic line nor for any 
other consequential losses incurred by the Authority as the result of any damage to the 
fiber optic line if the location of the fiber optic line is further from the location identified 
by the Authority than acceptable under the Utility Notification Center of Colorado 
(“UNCC”) standards.  In any event, the Consultant shall notify the Authority of any 
cutting of or damage to the fiber optic line immediately. 

 
b. If the Consultant, any of its subcontractors or any other party working on 

the site at the Consultant’s request or authorization, cuts or damages the fiber optic lines 
for any reason other than a location error as defined in subparagraph 1 above, such as the 
Consultant’s failure to obtain locations of the lines before proceeding, or the Consultant 
damaging the line in spite of obtaining correct locations in advance, and notifies the 
Authority Command Center or other authorized Authority representative within one (1) 
hour of the cutting of or damage to the fiber optic line, the Consultant shall be 
responsible for all actual damages incurred by the Authority as the result of the cutting of 
or damage to the fiber optic line, including the cost to repair the fiber optic line, all lost 
revenues and all other damages suffered by the Authority, which costs and damages shall 
be documented in accordance with standard time and materials procedures, up to 
maximum of $50,000 per day. 
 

c. If for any reason the Consultant causes the fiber optic line to be cut or 
damaged and fails to notify the Authority of such cutting or damage within one (1) hour 
of the cutting or damage, the Consultant agrees to pay the Authority as liquidated 
damages for damages to the fiber optic lines, the toll collection system and other 
consequential damages, the amount of $50,000 per day, which amount the parties hereby 
agree is a reasonable estimate of the Authority's losses. 
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16. CONFIDENTIALITY AND CONFLICTS. 
  a. Confidentiality.  During the performance of this Agreement and for all time 

subsequent to completion of the Services under this Agreement, the Consultant agrees not to 
use or disclose to anyone, except as required in the performance of this Agreement or by 
law, or as otherwise authorized by the Authority, any and all information given to the 
Consultant by the Authority or developed by the Consultant as a result of the performance of 
this Agreement.  Consultant agrees that, if the Authority so requests, it will execute a 
confidentiality agreement, in a form acceptable to the Authority, and will require any 
employee or subcontractor performing work under this Agreement or receiving any 
information deemed confidential by the Authority to execute such a confidentiality 
agreement. 

  
  b. Avoidance of Conflicts.  Consultant is aware that the Authority consists of 

multiple cities, counties, towns and cities and counties and that it is in the Authority's best 
interests to avoid disagreeable surprises involving its consultants representing clients against 
the Authority's constituent members.  To this end, Consultant expressly agrees that, prior to 
accepting or undertaking any representation, services or project which is, or could 
reasonably become adverse to any of the Authority's constituent members or to the 
Authority itself, Consultant shall advise the Authority of any such representation, services or 
project.  The Authority shall notify the Consultant if the Authority is concerned or requires 
further discussion or action on the matter. 

 
17. ASSIGNMENT.  The Consultant shall not assign its performance of this 

Agreement without the prior written consent of the Authority.  Any attempt by the Consultant to 
assign any performance of this Agreement without such consent shall be null and void and 
constitute a breach of this Agreement.  The Authority may assign this Agreement or any portion of 
it, only upon written approval of the Consultant of any such assignment, which approval shall not be 
unreasonably withheld.  The Consultant shall ensure that all of its subcontracts in connection with 
the performance of the Services are assignable to the Authority in accordance with Section 20.  
 

18. TERMINATION NOT-FOR-CAUSE.  In addition to any other rights provided 
herein, the Authority shall have the right, at any time and in its sole discretion, to terminate, not-for-
cause, in whole or in part, this Agreement or any Services being provided pursuant to any Task 
Order and further performance of the Services by delivery to the Consultant of written notice of 
termination specifying the extent of termination and the effective date of termination. 
  
  a.  Obligations of Consultant.  After receipt of notice of termination not-for-

cause, and unless otherwise directed by the Authority, the Consultant shall immediately 
proceed as follows: 

 
i.  Stop work as specified in the notice of termination, except as to 

termination related activities specifically requested by Consultant and approved by 
Authority; 

 
ii.   Issue no further subcontracts, except as necessary to complete the 

continued portion of a Task(s); 
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iii.   Terminate all subcontracts to the extent they relate to the Services 

terminated; 
 
iv.   Submit to the Authority detailed information relating to each and 

every subcontractor and employee of the Consultant engaged in Task Order Services 
under this Agreement.  This information will be in sufficient detail that the Authority 
may immediately contact each such subcontractor and employee; that the Authority 
can easily determine the role or function of each in regard to the performance of 
Services. 

 
v.  Complete performance, in accordance with this Agreement of all of 

the Services not terminated; 
 
vi.  Take any action that may be necessary, or that Authority may direct, 

for the protection and preservation of the property related to this Agreement that is 
in the possession of the Consultant and in which Authority has or may acquire an 
interest. 

 
  b.  Termination Settlement.  After termination not-for-cause, the Consultant 

shall submit a final termination settlement proposal to the Authority in a form and with a 
certification prescribed by the Authority.  The Consultant shall submit the proposal 
promptly, but no later than ninety (90) days from the effective date of termination, unless 
extended in writing by the Authority upon written request of the Consultant within such 
ninety-day period.  If the Consultant fails to submit the proposal within the time allowed, the 
Authority's payment obligations under this Agreement shall be deemed satisfied and no 
further payment by the Authority to the Consultant shall be made. 

 
  c.  Payment Upon Termination.  As a result of a termination not-for-cause, the 

Authority shall pay the Consultant for Services performed up to the termination date and 
unpaid at termination and reasonable costs for completing termination related activities 
approved by the Authority pursuant to Section 18(a)(i).  

 
  d.  Authority Claims and Costs Not Included in Payment Upon Termination.  In 

arriving at the amount due the Consultant under this Section, there shall be deducted any 
claim which the Authority has against the Consultant under this Agreement. 

 
  e.  Partial Termination.  If the termination is partial, there shall be an 

appropriate adjustment of the price of the Services not terminated.  Any request by the 
Consultant for further adjustment of the price shall be submitted in writing within thirty (30) 
days from the effective date of notice of partial termination or shall be deemed forever 
waived. 
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19. DEFAULT AND TERMINATION FOR CAUSE. 
 
  a. Default of Agreement by Consultant.  The Consultant shall immediately be 

in default hereunder (an “Event of Default”) upon the occurrence of any of the events 
described in this Section. 

 
i.  Curable Events of Default.  The Consultant shall be in default upon 

the occurrence of any one or more of the events or conditions set forth below and 
continuation thereof for ten (10) days following delivery to the Consultant of a 
notice from the Authority to cure such event or condition; provided, that if such 
event or condition is susceptible of cure but cannot reasonably be cured within such 
ten-day period and the Consultant commences cure of the event or condition within 
such ten-day period and continues to diligently prosecute the cure, then the 
Consultant shall have a reasonable period of time, not exceeding thirty (30) days, to 
complete the cure. 

 
    A. Any breach of the terms and conditions of this Agreement. 
 
    B. Failure to perform the approved Task(s) under this 

Agreement, or significant delay or discontinuance of performance of the 
approved Task(s) except as caused by event of force majeure. 

 
    C.  Lack of financial responsibility (including failure to obtain 

and maintain insurance) for loss or damage to the Authority or its property or 
for the claim of any person in connection with the use or operation of E-470. 

   
ii. Non-Curable Events of Default.  The Consultant shall immediately 

be in default upon the occurrence of any one or more of the events or conditions set 
forth below which Event of Default shall not be susceptible to cure. 

 
    A.  Dishonesty, embezzlement, or false reporting of any material 

financial information, including but not limited to invoices and Task Order 
Submittals. 

 
    B.  Insolvency, bankruptcy, or commission of any act of 

bankruptcy or insolvency; or assignment for the benefit of creditors. 
 
    C.  Any attempt by the Consultant to assign its performance of 

this contract without the consent required in Section 17. 
 
    D. Termination of any subcontract for any critical Services 

without the prior written consent of the Authority.    
  
    E.  Failure to cure an Event of Default upon receipt of and in 

accordance with a notice of default. 
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iii. Authority's Remedies Upon Default by Consultant.  Upon an Event 
of Default by the Consultant, the Authority shall have the following non-exclusive 
remedies: 

 
A.  Termination for Cause.  The Authority may by notice 

terminate this Agreement for cause immediately upon a Section 19(a)(ii) 
Event of Default and upon failure to timely cure a Section 19(a)(i) Event of 
Default. 

 
B.  Payment and Liabilities Upon Termination for Cause.  If an 

Event of Default shall have occurred, the Consultant shall be liable to the 
Authority for any actual damages for losses, including, but not limited to, 
any and all costs and expenses reasonably incurred by the Authority or any 
party acting on the Authority's behalf in completing the Services or having 
the Services completed (excluding changes in the Services by the Authority 
following such Event of Default).  Upon the effective date of termination, 
the total cost of the Services satisfactorily performed to the date of 
termination for cause shall be determined by the Authority, and the 
Authority shall notify the Consultant in writing of the amount, if any, that the 
Consultant shall pay to the Authority or that the Authority shall pay to the 
Consultant excluding any demobilization costs.  All damages, losses, costs 
and charges incurred by the Authority, including attorney's fees and costs, 
relating to obtaining and mobilizing another contractor, of completing the 
Services and of retaining another contractor's acceptance of full 
responsibility for all warranties and obligations of the Consultant under this 
Agreement shall be deducted from any monies due or which may become 
due to the Consultant. 

 
C.  Any Other Remedies Allowed by Law.  The Authority shall 

be entitled to any other remedies allowed by law in addition to the remedies 
provided herein, including termination for cause. 

 
20. SUBCONTRACTORS. 
 

  a. General.  Consultant is solely and fully responsible to the Authority for the 
Services under this Agreement.  Use of any subcontractor by Consultant shall be pre-
approved by the Authority.  Consultant agrees that each and every agreement of Consultant 
with any subcontractor to perform Services under this Agreement shall be terminable not-
for-cause.  Consultant further agrees to terminate, or assign to Authority pursuant to this 
Section, all such agreements immediately upon termination of this Agreement. 

 
  b.  Subcontractor Commitments. 
 

i.  All of the Consultant's subcontracts in connection with the 
performance of the Services shall be in writing and shall include the following 
provisions: 
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 A.  The (subcontract/contract) is immediately terminable not-for-
cause and costs for any termination activities shall be determined according 
to Section 18(a)(i).  
 
 B.  The subcontractor shall carry insurance consistent with the 
insurance coverage as provided in Section 13.   
 
 C.  All warranties (express or implied) shall inure to the benefit 
of the Authority and its successors and assigns. 
 
ii.  The Consultant shall provide the Authority with a copy of each 

subcontract executed in connection with the performance of the Services within 
thirty (30) days of such subcontract's execution. 

 
iii.  Subcontractors who assist the Consultant in the performance of the 

Services shall at all times be under the Consultant's exclusive direction and control 
and shall be subcontractors of the Consultant and not consultants of the Authority.  
The Consultant shall pay all wages, salaries and other amounts due to its 
subcontractors in performance of the duties set forth in this Agreement and shall be 
responsible for any and all reports and obligations respecting such subcontractors.  
All subcontractors shall have the skill and experience and any licenses or permits 
required to perform the Services assigned to them. 

 
21. KEY PERSONNEL.   

 
  a. Identification of Key Personnel.  The Project Manager for the Agreement 

and the Task Manager for each Task Order are identified by the Consultant and the 
Authority as key personnel for the performance of the Services (“Key Personnel”).  The Key 
Personnel are recognized to possess a level of expertise, knowledge and experience as to be 
a significant factor in the Authority's decision to award this Agreement to the Consultant and 
shall be agreed to by name prior to award of any Task Order. Task Order Managers will be 
Professional Engineers registered in the State of Colorado unless this requirement is 
waived by the Authority.  The Project Manager may be a Task Order Manager.  
Consultant and Authority may, in writing, designate additional Key Personnel or change 
Key Personnel during the term of this Agreement. 

 
  b. Employment and Transfer of Key Personnel.  The Consultant shall have and 

maintain such Key Personnel for the performance of the Services throughout the term of this 
Agreement.  The Key Personnel may be dismissed from providing Services under this 
Agreement, by Authority upon the Authority’s determination that such Key Personnel’s 
performance is unsatisfactory.  In this event, all costs of replacement and retraining of Key 
Personnel shall be borne by the Consultant. 

 
22. WORK PRODUCT.  All work product of the Consultant prepared pursuant to this 

Agreement, including but not limited to all maps, plans, drawings, specifications, reports, electronic 
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files and other documents, in whatever form, shall be the property of the Authority under all 
circumstances, whether or not the Services are completed or the Agreement terminated.  All final 
plans, specifications, and reports the Consultant prepares and submits to the Authority shall be 
stamped by a Professional Engineer registered in the State of Colorado. Upon request by the 
Authority, all work product shall be delivered to the Authority in hard copy, and when reasonably 
available to Consultant electronic format compatible to the Authority's computer applications, at the 
Consultant's expense.  Authority shall be entitled to six (6) copies of all Task Order deliverables 
produced by the Consultant.  Additional copies shall be provided to the Authority at the Authority’s 
request, and shall be billed to Authority pursuant to the method of payment set forth in Exhibit B.  
All work product shall be provided to the Authority at the time of completion of any discrete tasks 
of a Task Order or at the time of termination of this Agreement, whichever event first occurs, and 
shall be provided to the Authority's successor or to any subsequent owners of the Project, only with 
the Authority's express permission.  The Consultant shall maintain copies on file of any such work 
product involved in the Services for five (5) years, shall make them available for the Authority's use, 
and shall provide such copies to the Authority, upon request, at commercial printing or reproduction 
rates.  At any time within the five (5) years during which Consultant must retain copies of all work 
product involved in the Services, the Authority may obtain copies of the Consultant's work product 
by paying printing or reproduction costs as shown in Exhibit B.  Provided that Consultant has been 
paid for the Services, the Authority shall have the right to use the documents, maps, photographs, 
drawings and specifications resulting from Consultant's efforts on the project.  Reuse of any such 
materials by the Authority on any extension of this project or any other project without the written 
authorization of Consultant shall be at the Authority's sole risk; however, the Authority's use of any 
or all such concepts and/or materials for its own purposes shall not be a violation of any patent or 
copyright thereof. 
 

23. CONSULTANT'S TRADE SECRETS AND OPEN RECORDS REQUESTS. 
 

  a. Applications of the Act.  Consultant acknowledges and agrees that all 
documents in the Authority's possession, including documents submitted by the Consultant, 
are subject to the provisions of the Colorado Open Records Act (§§ 24-72-101, et seq., 
Colorado Revised Statutes), and the Consultant acknowledges that the Authority shall abide 
by the Colorado Open Records Act, including honoring all proper public records requests 
made thereunder.  The Consultant shall be responsible for all costs incurred in connection 
with any determinations required to be made by a court, pursuant to the Colorado Open 
Records Act.  The Consultant is advised to contact legal counsel concerning such acts in 
application of the Colorado Open Records Act to the Consultant. 

  
  b.  Confidential or Proprietary Materials. If the Consultant deems any 

document(s) which it submits to the Authority to be confidential, proprietary, or otherwise 
protected from disclosure under the Open Records Act, then it shall appropriately label such 
document(s), and submit such document to the Authority together with a written statement 
describing the material which is requested to remain protected from disclosure and the 
justification for such request.  This request will either be approved or denied by the 
Authority; however, the Authority will make a good-faith effort to accommodate all 
reasonable requests. 

 



 
 

19 

  c.  Stakeholder.  In the event of litigation concerning the disclosure of any 
document(s) submitted by the Consultant to the Authority, the Authority's sole involvement 
will be as stakeholder retaining the document(s) until otherwise ordered by the court, and 
the Consultant shall be fully responsible for otherwise prosecuting or defending any actions 
concerning the document(s) at its sole expense and risk. 

 
24. ILLEGAL ALIENS. 

 
   a. Certification.  Prior to the execution of this Agreement, the Consultant shall 

certify to the Authority, as attached hereto as Attachment 1, that at the time of certification, it 
does not knowingly employ or contract with an illegal alien who will perform work under 
this Agreement and that the Consultant will participate in either the E-Verify Program 
administered by the U.S. Department of Homeland Security and the Social Security 
Administration, or in the Colorado Department of Labor and Employment’s Employment 
Verification Program (the “Department Program”), as further described in subsection 24(f) 
herein, in order to confirm the employment eligibility of all employees who are newly hired 
for employment to perform work under this Agreement.   

 
b. Prohibited Acts.  The Consultant shall not: 

 
    i. Knowingly employ or contract with an illegal alien to perform work 

under this Agreement; or 
 
  ii. Enter into a contract with a subcontractor that fails to certify to the 

Consultant that the subcontractor shall not knowingly employ or contract with an 
illegal alien to perform work under this Agreement.  The Consultant shall provide 
the Authority with all certifications received from subcontractors in which 
subcontractors certify that said subcontractors do not knowingly employ or contract 
with an illegal alien to perform work under this Agreement.   

 
c. Verification. 

 
  i. The Consultant has confirmed the employment eligibility of all 

employees who are newly hired for employment to perform work under this 
Agreement through participation in either E-Verify Program or the Department 
Program.   

 
  ii. The Consultant shall not use either the E-Verify Program or the 

Department Program procedures to undertake pre-employment screening of job 
applicants while this Agreement is being performed. 

 
  iii. If the Consultant obtains actual knowledge that a subcontractor 

performing work under this Agreement knowingly employs or contracts with an 
illegal alien, the Consultant shall: 
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    A. Notify the subcontractor and the Authority within three (3) 
days that the Consultant has actual knowledge that the subcontractor is 
employing or contracting with an illegal alien; and 

 
    B. Terminate the subcontract with the subcontractor if, within 

three (3) days of receiving the notice required pursuant to subsection 
24(c)(iii)(A) hereof, the subcontractor does not stop employing or 
contracting with the illegal alien; except that the Consultant shall not 
terminate the contract with the subcontractor if during such three (3) days 
the subcontractor provides information to establish that the subcontractor 
has not knowingly employed or contracted with an illegal alien. 

 
d. Duty to Comply with Investigations.  The Consultant shall comply with any 

reasonable request by the Colorado Department of Labor and Employment (the 
“Department”) made in the course of an investigation conducted pursuant to Section 8-17.5-
102 (5), Colorado Revised Statutes to ensure that the Consultant is complying with this 
Section. 

 
e. Breach.  If the Consultant violates a provision of this Section, the Authority 

may terminate the Agreement for a breach of the Agreement.  If the Agreement is so 
terminated, the Consultant shall be liable for actual and consequential damages to the 
Authority.  The Authority shall notify the Colorado office of the Secretary of State if the 
Consultant violates a provision this Section and the Authority terminates the Agreement.    

 
f. Department Program.  If the Consultant participates in the Department 

Program, in lieu of the E-Verify Program, the Consultant shall notify the Department and 
the Authority of such participation.  The Consultant shall, within twenty (20) days after 
hiring an employee who is newly hired for employment to perform work under the 
Agreement, affirm that the Consultant has examined the legal work status of such employee, 
retained file copies of the documents required by 8 U.S.C. Sec. 1324a, and not altered or 
falsified the identification documents for such employees.  The Consultant shall provide a 
written, notarized copy of the affirmation, similar in form as attached hereto as Attachment 
2, to the Authority. 

 
25. ACCESS TO E-470 RIGHT OF WAY.  Consultant or any sub-consultant to 

Consultant shall obtain written approval from the Authority to occupy E-470 Right-of-Way for 
any purpose other than normal transit such as surveying, activities of a geotechnical nature or 
other investigations.  As a condition precedent to obtaining approval Consultant shall: 
 

a. Submit a request identifying location and purpose of the activities to be 
performed. The Consultant will obtain an access permit from the Authority for surveying 
work. The Consultant will obtain a construction permit for any geotechnical work. At the 
Authority’s sole discretion, the consultant may be required to obtain a permit for other 
activities related to any given Task Order.  The forms are available on the Authority’s 
website. The permits will be issued at no charge to the Consultant.  
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b. Whenever the Task Order work will affect the movement or safety of 
traffic, Consultant shall develop and implement, at its sole expense, a traffic control plan, 
and utilize traffic control devices as necessary to ensure the safe and expeditious 
movement of traffic around and through the work site and the safety of the Consultant’s 
work force.  The traffic control plan and the application of traffic control devices will 
conform with the Manual on Uniform Traffic Control Devices (MUTCD) and Colorado 
Supplement thereto, and with the Authority’s requirements.  Consultant shall further 
provide certification of the Traffic Control Supervisor as Worksite Traffic Supervisor, as 
such terms are defined in the MUTCD, by the American Traffic Safety Services 
Association or other recognized authority.  Consultant’s traffic control plan shall be 
subject to the Authority’s approval prior to commencing work on E-470 Highway, ROW 
or MUE.  A copy of the approved traffic control plan must be available on site during 
work.  Costs associated with preparation and implementation of traffic control shall be 
considered a direct cost under the applicable Task Order. 
 

c. Inform the Authority of the date and time work activities will take place 
prior to moving on to the E-470 Right-of-Way. 
 

d. Prior to any subsurface investigations or excavation, arrange with the 
UNCC and the Authority to locate all utilities and the TBMS fiber-optic backbone. 

 
26. PAYMENT OF TOLLS.  Consultant is responsible for payment of all Tolls 

which costs will not be reimbursed. 
 
27. NOTICES.  Any Notice or other communications required or permitted by this 

Agreement or by law to be served on, given to, or delivered to either party hereto, by the other party 
shall be in writing and shall be deemed duly served, given, or delivered when personally delivered 
to the party to whom it is addressed or in lieu of such personal services, upon receipt in the United 
States' mail, first-class postage prepaid, addressed to the Authority at: 

 
  E-470 Public Highway Authority 
  22470 East 6th Parkway 
  Aurora, Colorado 80018 
  Telephone:   (303) 537-3470 
  Facsimile:   (303) 537-3472 
  Attn:  Director of Engineering and Roadway Maintenance 
 
  with a copy to: 
 
  Icenogle Seaver Pogue, P.C. 
  4725 S. Monaco St., Ste. 225 
  Denver, CO  80237 
  Attn:  Tamara K. Seaver, Esq. 
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 or to the Consultant at: 
 
  _________________________ 
  ________________ 
  ________________ 
 
  Attn: ____________ 
 
Either party, the Authority or the Consultant, may change its address for the purpose of this Section 
by giving written notice of such change to the other party in the manner provided in this Section.  
 

28. ENTIRE AGREEMENT.  This Agreement constitutes the entire Agreement 
between the Parties relating to the Services and sets forth the rights, duties, and obligations of each 
to the other as of this date.  Any prior agreements, promises, negotiations, or representations not 
expressly set forth in this Agreement are of no force and effect.  Issuance of a Task Order to 
Consultant shall not constitute a validation of any terms therein that conflict with the terms of this 
Agreement.  In the event of any such conflict, the provisions of this Agreement shall control. 
 

29. INTERPRETATION.   In this Agreement the singular includes the plural and the 
plural the singular; references to statutes or regulations shall include all subsequent consolidating, 
amending or replacing thereof; references to "writing" include any and all means of reproducing 
words in a tangible visible form; words not otherwise defined which have well-known technical or 
roadway operations industry meanings, unless the context otherwise requires, are used in 
accordance with such recognized meanings; and references to persons include their respective 
permitted successors and assigns, and, in the case of governmental persons, persons succeeding to 
their respective functions and capacities.  

 
30. LIMITATION ON DELEGATION.  The Parties acknowledge and agree that 

certain powers, rights and duties conferred on or held by the Authority are inherently governmental 
in nature and may not be delegated by contract to the Consultant.  Nothing in this Agreement shall 
be construed as an unlawful delegation of the non-delegable functions and powers of the Authority, 
and the Consultant shall have no obligation to perform any non-delegable function. 
 

31. AMENDMENTS/MODIFICATION.  This Agreement may not be amended or 
modified except by writing executed by both the Consultant and the Authority.  Notwithstanding 
any other provision of this Agreement, no modifications or revisions to this Agreement shall be 
allowed other than by amendment, which must be in writing and signed by the Authority and by the 
Consultant.  All amendments shall become part of this Agreement. 
 

32. BINDING AGREEMENT.  This Agreement shall inure to and be binding on the 
heirs, executors, administrators, successors, and assigns of the Parties. 
 

33. NO WAIVER.  No waiver of any of the provisions of this Agreement shall be 
deemed to constitute a waiver of any other of the provisions of this Agreement, nor shall such 
waiver constitute a continuing waiver unless otherwise expressly provided herein, nor shall the 
waiver of any default hereunder be deemed a waiver of any subsequent default hereunder. 
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34. SEVERABILITY.  The invalidity or unenforceability of any portion or previous 

version of this Agreement shall not affect the validity or enforceability of any other portion or 
provision.  Any invalid or unenforceable portion or provision shall be deemed severed from this 
Agreement and the balance of this Agreement shall be construed and enforced as if this Agreement 
did not contain such invalid or unenforceable portion or provisions. 

 
35. LEGAL COUNSEL.  The Parties agree they have full and adequate opportunity to 

consult with legal counsel and that each has had such counsel as it deems fit and appropriate. 
 

36. OBSERVE ALL LAWS.  Consultant shall keep fully informed regarding and 
comply with all federal, state and local laws, ordinances and regulations and all orders and decrees 
of bodies or tribunals having any jurisdiction or authority which may affect those engaged or 
employed in the performance of this Agreement.   
 

37. CONTROLLING LAW.  This Agreement shall be governed by and construed in 
accordance with the laws of the State of Colorado. 
 

38. JURISDICTION AND VENUE.  The Parties agree that exclusive jurisdiction and 
venue for the resolution of any dispute relating to this Agreement or any Services to be provided 
hereunder shall lie in the state courts of the State of Colorado. 
 

39. RESPONSIBILITY FOR OTHERS.  Consultant shall be responsible to the 
Authority for Consultant Services and the Services provided by its subcontractors 

 
40. HEADINGS.  The headings and captions in this Agreement are intended solely for 

the convenience of references and shall be given no effect in the construction or interpretation of 
this Agreement. 

 
41. COUNTERPART EXECUTION.  This Agreement may be executed in 

counterparts, each of which shall be deemed an original, and all of which together shall constitute 
one and the same instrument. 
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 IN WITNESS WHEREOF, the Parties have executed this Agreement on the date first 
above written.  By the signature of its representative below, each party affirms that it has taken all 
necessary action to authorize said representative to execute this Agreement. 
       
      E-470 PUBLIC HIGHWAY AUTHORITY 
 
         
      By: John McCuskey  
      Its: Executive Director  
      
ATTEST: 
 
       
 
 
STATE OF COLORADO   ) 
      ) ss. 
COUNTY OF      ) 
 
  The foregoing instrument was acknowledged before me this _______ day of 
______________, 2015 by  John McCuskey  and     , as 
 Executive Director  and       of the E-470 Public Highway 
Authority. 
 
  WITNESS my hand and official seal. 
 
  My commission expires:        
       
             
       Notary Public 
 
APPROVED AS TO FORM: 
ICENOGLE | SEAVER | POGUE 
A Professional Corporation  
____________________________________ 
General Counsel 
 
       
Director of Finance 
 
DATE OF BOARD APPROVAL:    
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      ____________________ 
 
 
         
      By:   
      Its:   
 
ATTEST: 
 
 
       
 
 
 
STATE OF      ) 
      ) ss. 
COUNTY OF      ) 
 
  The foregoing instrument was acknowledged before me this _______ day of 
______________, 2015 by _______________________________ and     
   , as ______________________ and       
 of  ___________________________. 
 
  WITNESS my hand and official seal. 
 
  My commission expires:        
 
             
        Notary Public 
 
 
 
 
 



 

          

Attachment 1 
 

CERTIFICATION REGARDING ILLEGAL ALIENS 
 
 

To: E-470 PUBLIC HIGHWAY AUTHORITY 
 
I,     , as      of    
 , the prospective “Consultant” for that certain contract for design engineering 
and construction management services to be entered into with the E-470 Public 
Highway Authority, do hereby certify on behalf of said Consultant that, as of the 
date of this Certification, Consultant does not knowingly employ or contract with an 
illegal alien who will perform work under this Agreement and that Consultant will 
participate in either the E-Verify Program administered by the U.S. Department of 
Homeland Security and the Social Security Administration, or in the Colorado 
Department of Labor and Employment’s Employment Verification Program 
pursuant to Section 8-17.5-102(5)(c), Colorado Revised Statutes in order to confirm 
the employment eligibility of all employees who are newly hired for employment to 
perform work under this Agreement.   
 
 
Executed on the ___ of __________, 2015. 
 
 
 
 

CONSULTANT: 
 
 
         
  By:        
  Its:        



 
 

Attachment 2 
 

AFFIRMATION OF LEGAL WORK STATUS 
Pursuant to Colorado Revised Statute § 8-17.5-102(5)(c)(II) 

 
 
Employee Name: ______________________________________________  
  Last   First   Middle   
 
 
Date of Birth: _______________  Date of Hire: _______________ 
 
 
In accordance with Colorado Revised Statute § 8-17.5-102(5)(c)(II), I have: 
 
 
_____ examined the legal work status of the above named employee. 
 
_____ retained file copies of the documents required by 8 U.S.C. sec. 1324a. 
 
_____ not altered or falsified the identification documents for the above named employee. 
 
 
Employer Name / Designated Representative: _____________________________________ 
 
 
_________________________________________  __________________________ 
Signature        Date 
 
_________________________________________  ___________________________ 
Official Title        Employer Phone Number 
 
 
STATE OF COLORADO ) 
    ) ss. 
COUNTY OF __________ ) 
 
 The foregoing instrument was acknowledged before me this _____ day of 
_______________, 20__, by ____________________ as _______________ of 
__________________________________.  
 
 
(SEAL) 
 
My commission expires:  __________.  ___________________________________ 

       Notary Public 



 
 

EXHIBIT A 
 

SCOPE OF SERVICES 
 
The Scope of Services will be as provided for in 15D201 Request for Proposals for Professional 
Design Engineering and Construction Management Services, Book 1 Instructions to Proposers.   
 
 
 
 

 
 



 

 EXHIBIT B 
 
 BASIS OF COMPENSATION 

 
 
The following is the Basis of Compensation for the Agreement.  Consultant’s Task Submittal shall 
calculate a Proposed Task Order Price according to Sections 6 and 12 of the Agreement and this 
Exhibit B.  Consultant shall submit invoices for Services performed for any Task in accordance with 
this Basis of Compensation and Section 12 of the Agreement. 
 
I. COMPENSATION BASIS FOR SPECIFIC RATE OF PAY 
 

A. Labor Compensation – The Labor Compensation shall be the total of Direct 
Labor Costs plus Indirect Labor Costs, plus the Labor Fee Rate.  No overtime premiums will be 
charged to the Task Order without prior written approval from the Authority. 
 

Direct Labor Cost – The Direct Labor Cost shall be limited to the actual amount of 
salaries and/or wages paid to the Consultant’s employees for the time spent in the 
performance of the Services under Task Orders under this Agreement.  Signed timesheets 
maintained in accordance with the Consultant’s internal quality control policies shall be 
an acceptable basis for determining time spent in the performance of Services.  Actual 
salary rates and hours billed to a Task Order are subject to Authority audit. 
 
Indirect Labor Cost Rate – The Indirect Labor Cost shall be the Consultant’s cost of 
compensated personal absence, payroll taxes and insurance, group insurance, employee 
stock ownership, funded pension costs and other items as allowed by Colorado 
Department of Transportation (CDOT) Methods and Federal Acquisition Regulations, 
and will be calculated from the Indirect Labor Cost Rate which will be expressed as a 
percentage of Direct Labor Cost. 
 
The Indirect Labor Cost Rate is subject to change during the term of the Agreement.  The 
Consultant shall submit a “Statement of Overhead Rates” (Statement) on an annual basis.  
The Statement submitted shall be prepared in accordance with CDOT methods.  
Consultant shall provide any audits or reviews of the Statement performed by or for 
CDOT for any project.  The Authority may terminate the Agreement if the Indirect Labor 
Cost Rate requested by the Consultant is substantially higher than other firms engaged in 
similar services in the Denver area and the Authority and Consultant are unable to agree 
on an alternate Indirect Labor Cost Rate.  The Statement shall be acceptable to the 
Authority and the new Indirect Labor Costs Rate shall not apply to any Task Orders 
issued prior to the acceptance of the new Indirect Labor Cost Rate. For Services provided 
at the Authorities Offices the Indirect Labor Cost Rate shall be prorated as presented 
below.  The initial Indirect Labor Cost Rates for the Agreement are provided below: 
 

For Services provided the Consultants shall use the Base Indirect Labor Cost Rate 
of: 
 



 

 

            Office rate:  XXXX% 
 Field rate:    YYYY% 

 . 
Labor Fee Rate (Profit) - For the Specific Rate of Pay Method of Compensation 
a Labor Fee Rate shall be multiplied by the total of the Direct Labor Cost and 
Indirect Labor Costs, on each invoice submitted. 
 
The Labor Fee Rate shall be ZZZ% 
 
Calculation of Labor portion of the Proposed Task Order Price or Invoice – 
Consultants shall calculate its Labor Costs in its Task Order Submittal, and all 
invoices as follows: 

 
Consultants shall provide a summary showing the individual employee’s name, 
classification, hourly rate, and total individual hours for the Task (or subtask, if 
applicable).  Hours shall be estimated for the Proposed Task Order Price and actual 
hours spent shall be used for an invoice.  Consultants shall include any anticipated 
increase in actual pay rates anticipated during the initial term of the Task Order in 
the Proposed Task Order Price.  Consultants shall provide the summation of 
individual hours multiplied by the individual actual pay rates for the Total Direct 
Labor Cost.  This summation shall be multiplied by the appropriate Indirect Labor 
Cost Rate to determine the Base Labor Cost.  The Base Labor Cost shall be 
multiplied by the Labor Fee Rate using the following example: 

 
Total Direct Labor Costs + (Total Direct Labor Costs X Indirect Labor Cost 
Rate) = Base Labor Cost 
 
Base Labor Cost X (1 +  (Labor Fee Rate)) = Total Labor Compensation  

 
B. Direct Costs – Only those direct costs described below in this Section B will be 

considered for reimbursement by the Authority (the “Direct Costs”), other direct costs associated 
with the performance of a Task Order will not be reimbursed.   All Direct Costs will be 
reimbursed “at cost”.    Direct Cost items and amounts in the approved Task Order shall not be 
exceeded without written Authority approval. All Direct Costs must be actually incurred by the 
Consultant in the performance of the Services and be verified by acceptable documentation in 
order for any such expenditure to be eligible for reimbursement.  
 
 
1. Vehicle Mileage.  The mileage incurred by the Consultant or Subcontractors and approved 

by the Authority, in traveling required to provide the Services.  Consultant shall not be 
reimbursed for mileage that occurs in traveling from an employee’s residence or 
Consultant’s place of business to Authority provided facilities occupied for more than 7 
days by the Consultant.  Mileage will be reimbursed at the then current Internal Revenue 
Service (IRS) established rate.  
 



 

 

2. Permits Licenses, Taxes and Fees.  Any costs incurred by the Consultant for obtaining or 
paying any permit, license, tax and fees that the Consultant incurs on behalf of the 
Authority.  Consultants will not be reimbursed for any tax that is paid which could have 
been avoided by the use of the Authority tax exempt status. 
 

3. Other Direct Costs.   The following Other Direct Cost amounts are reimbursable to 
Consultant. Subcontractor allowable direct costs shall be agreed upon prior to issuance of a 
Task Order. 

            
                         -E-470 Tolls if required for construction management type services and/or 

authorized by Authority. 
 
  - Travel expenses if approved by the Authority. 
 

- External reproduction at actual cost. 
 
These Direct Cost amounts may be added or changed by agreement of the Parties.  
 
Direct Cost Fee Rate –  
 
Calculation of Direct Cost portion of the Task Order Price or Invoice – 
Calculation of the Direct Cost portion for the Task Order Price or Invoice shall be 
calculated as follows: 
 
Consultant shall provide a summary of Direct Costs incurred including 
documentation. Cost shall be estimated for the Proposed Task Order Price and actual 
for an Invoice.  Consultant shall include in the Proposed Task Order Price any and 
all anticipated Direct Costs. 
 

C. Subcontractor/Vendor Cost – The Subcontractor cost shall be submitted using 
one of the Compensation Methods presented in this Exhibit B.  Subcontractor/Vendor Costs shall 
be submitted in the same format that is required of the Consultant.  Consultant and Authority 
shall agree on the method used. 

 
Subcontractor/Vendor Fee Rate –  

 
Calculation of Subcontractor/Vendor Compensation portion of the Task Price 
or Invoice - Calculation of the of Subcontractor/Vendor Compensation portion of 
the Task Price or invoice shall be as follows: 

 
Consultant shall provide a summary showing Subcontractor/Vendor Costs incurred 
and provide the necessary documentation according to the compensation method 
agreed to by the Parties.  Consultant shall include in the Proposed Task Order Price 
proposal all anticipated Subcontractor/Vendor Costs.   

  



 

 

 
II. COST PLUS FIXED FEE METHOD OF COMPENSATION 
 
 The Cost plus Fixed Fee Method of Compensation will be calculated the same as the 
Specific Rate of Pay Method with the exception of the Fee Rates.  The Authority shall pay the 
Consultant a Fixed Fee, in lieu of all other Fee Rates or Fees.  The Fixed Fee will be negotiated 
at the time of issuance of the Task Order and shall remain fixed for the Task Order. The Fixed 
Fee will not exceed the amounts of the Fees calculated for the Task Order Price estimated by the 
Specific Rate of Pay formulas.  The Consultant shall include the prorated amount of the fixed fee 
in each invoice base on the percent of the Task Order accomplished during the billing period. 

 
III. LUMP SUM METHOD OF COMPENSATION  

 
 The Lump Sum Method of Compensation shall be an agreed to Task Order Price for a 
specific Task Order Scope of Services.  Each Invoice period the Consultant and Authority shall 
agree on the percent complete of the Task Order Scope of Services and the Consultant shall 
invoice for the Task Order Price based on the percent of the Task Order completed since the last 
invoice.  There will be no Change Orders issued for and increase or decrease in the Task Order 
Price without a corresponding change in the Scope of Services. 
 



 

 EXHIBIT C 
 

MINIMUM REQUIRED INSURANCE COVERAGE 
 
1. Worker's compensation insurance in accordance with applicable law. 
 
2. Commercial general liability insurance in the amount of $1,000,000 combined single limit 
bodily injury and property damage, each occurrence; $2,000,000 general aggregate, and $1,000,000 
products and completed operations aggregate.  Coverage shall be on an ISO 1996 form (CG001) or 
equivalent, include all major divisions of coverage and be on a comprehensive basis, including: 
 
 a. premises and operations; 
 b. personal injury liability; 
 c. blanket contractual; 
 d. broad form property damage; 
 e. products and completed operations; 
 f. independent contractor's coverage. 
 g. endorsement CG2-503 or equivalent – general aggregate applies on a per project  

 basis. 
 
Each commercial general liability policy and any worker's compensation policy shall waive any 
right of subrogation against the Authority and its directors, officers and employees.  The policies 
shall state:  "Permission is expressly granted to the insured to waive any right of subrogation against 
the Authority and its directors, officers and employees, regarding the Services to be performed 
under the Agreement for Design Engineering and Construction Management Services between E-
470 Public Highway Authority and _______________________ dated 
_________________________ ___,  2015 provided such waiver is executed in writing prior to any 
occurrence giving rise to claims hereunder." 
 
3. Automobile liability insurance in the amount of $1,000,000 combined single limit bodily 
injury and property damage, each accident, covering owned, leased, hired, non-owned, and 
employee non-owned vehicle used at the contract project site. 
 
4. Professional liability insurance in the amount of $2,000,000 each claim and in the 
aggregate covering the negligent acts or omissions of the Consultant and/or its subcontractors in 
the performance of the Services  
 
5. Excess Liability Coverage – Excess liability coverage, beyond that of the general 
liability, automobile liability and employers liability coverages required herein, in the amount of 
at least Ten Million Dollars ($10,000,000) combined single limit bodily injury and property 
damage, each occurrence, and Ten Million Dollars ($10,000,000) in the aggregate.  Separate 
aggregates need to be structured as found in the underlying coverages. 
 
6. Fidelity Bond in an amount as determined by the Authority if and when required by a Task 
Order. 
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